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John Patrick (*Sean”) Flannery respectfully submits this memorandum in support of his
Motion for Summary Disposition, pursuant to SEC Rule of Practice 250. The SEC has charged
Mr. Flannery in connection with two letters that State Street Global Advisors (“SSgA™) sent to
its clients during the mid-2007 market meltdown concerning a fixed income fund in which some
of their holdings were invested. Specifically, the SEC has charged Mr. Flannery with violating §
17(a)(1) of the Securities Act and § 10(b) of the Exchange Act (along with Rule 10b-5) in
connection with an August 2, 2007 letter sent by SSgA to clients, and with violating §§ 17(a)(2)
and (3) of the Securities Act in connection with an August 14, 2007 letter sent to clients.

With respect to the August 2 letter, it is undisputed that Mr. Flannery’s role was limited
to offering one small set of “suggested edits,” which did not substantively alter the content that
the SEC now decries. Indeed, Mr. Flannery’s proposed changes were significantly revised
further by others—including counsel—after Mr. Flannery made them, and yet none of those
individuals has been charged.

It also is undisputed that SSgA’s experienced in-house and outside securities lawyers
played active roles in drafting and approving both letters, with knowledge of the relevant facts
the SEC now claims were improperly omitted from those letters. In fact, the language
challenged by the SEC in the August 14 letter was inserted by a senior SSgA attorney. It is
further undisputed that neither letter offered securities for sale or solicited an offer or sale of
securities, and that Mr. Flannery received no money or property as a result of either letter.

For these reasons, Mr. Flannery is entitled to judgment as a matter of law on every one of

the SEC’s claims against him, and he respectfully requests that judgment be entered in his favor.'

! Mr. Flannery has limited this motion to arguments that do not require resolution of factual disputes. Thus,

the issues raised in this motion represent only some of the many fatal flaws in the SEC’s case against Mr.

Flannery. Others include that: (1) the alleged misstatements were not false or misleading given the
(continued...)



L BACKGROUND

A. Mr. Flannerv’s Role Within SSgA

Mr. Flannery was SSgA’s Chief Investment Officer (“CIO™") Americas. See Ex. 2 at 58:24—
59:1. In his role as CIO, Mr. Flannery was responsible for overseeing strategy for all of SSgA’s
funds and assets under management. See Ex. 12 at SSgA-SEC 60359 (SSgA org chart dated May
30, 2007). Mr. Flannery was not responsible for SSgA’s client relations/communications,
compliance, or legal functions. See id.; see also Ex. 2 at 85:9-86:10. While Mr. Flannery
communicated with clients and their consultants when asked by client relations personnel to do
so, he did not maintain the sort of regular communications that employees in the client
relationship department had with their clients, and was not aware of the specific information
made available to clients about the fund at issue, the Limited Duration Bond Fund (“LDBF").
See Ex. 2 at 84:18-86:10; see also Ex. 15 (example of documents reflecting Mr. Flannery was
not involved with determining which clients received information); Ex. 20 (same). He believed
that clients were provided with substantial information, but it was SSgA’s client relations
department that was responsible for determining precisely what information to provide to those
clients, and it was SSgA’s legal department’s responsibility to ensure that those communications

satisfied SSgA’s legal obligations.’

information available to SSgA’s sophisticated clients at the time, (2) the alleged omissions were not material
given that same information, (3) Mr. Flannery was under no duty to disclose the facts purportedly omitted, and
(4) the SEC’s evidence would fail to establish negligence or scienter.

2 All “Ex.” references are to exhibits attached to the Affidavit of Peter M. Acton, Jr., submitted herewith.

3 As part of its settlement with SSgA, the Staff negotiated a limited waiver of privilege related to legal advice
that was specifically provided with respect to the letters to investors. By negotiating only a limited waiver, the
Staff deprived Mr. Flannery of exculpatory evidence that goes to the very heart of the SEC’s charges and is
necessary to his defense (i.e., evidence that SSgA attorneys knew of facts relevant to the legal advice they
provided with respect to the letters).



Mr. Flannery is not a lawyer. When he learned SSgA was preparing a letter to clients in
July 2007, a letter as to which the SEC makes no allegations against Mr. Flannery, he requested
that SSgA’s legal department review the letter before it was sent to clients and lawyers were, in
fact, involved at every step in the process. See Ex. 2 at 840:12-16; Ex. 26; Ex. 27; Ex. 28. Itis
undisputed that SSgA’s in-house and outside lawyers were also intimately involved in reviewing,
drafting, and approving both the August 2 and August 14 letters. See, e.g., Ex. 29 (August 2
letter legal review); Ex. 40 (same); Ex. 41 (same); Ex. 42 (same); Ex. 43 (same); Ex. 44 (same);
Ex. 45 (same); Ex. 46 (same); Ex. 47 (same); Ex. 48 (August 14 letter legal review); Ex. 49
(same). In explaining the role of SSgA’s legal department in reviewing and approving the client
letters, SSgA’s General Counsel, Mitch Shames, testified:

As my role as general counsel of SSgA, I viewed my primary obligation and

responsibility to be, to assemble the right team with the right expertise to handle

various matters . . .. [W]hen I received the first draft of [the July 26, 2007 letter], 7

assembled the right team, which in my mind was Mark Duggan, Chris Douglass,

Glenn Ciotti, and Liz Fries. And while I reviewed the document for purposes of

clarity, I had the confidence that my team of counsel was doing what they
deemed necessary to review the communication.

When 1 reviewed the letter and identified that it was a client — a market
commentary, [ wanted to bring in lawyers who specifically had investment and
securities experience. And so I assembled a team which would have — a team
which I would have been confident in, would have reviewed the letter in a way
that they thought was necessary in order for the legal group to sign-off on the
letter.

Ex. 4 at 80:4-13; 89:21-90:2.

B. The August 2, 2007 Letter

Mr. Flannery did not draft the August 2nd letter, nor did he ask that it be drafted. See Ex.
2 at 590:4-591:11. He also did not sign that letter. See Ex. 8 at 003700531. In fact, the only

substantive involvement he had with the letter at all was in connection with an early draft



circulated on July 31, 2007, when he was one of eight people copied on an e-mail sent by Adele
Kohler (Senior Managing Director, Product Development and Product Engineering) to SSgA’s
General Counsel, Mr. Shames. See Ex. 39. In addition to Mr. Shames, that e-mail was sent to
Marc Brown (Chief Marketing Officer), Staci Reardon (Co-Managing Director, U.S.
Relationship Management), Larry Carlson (Co-Managing Director, U.S. Relationship
Management), Nicholas Mavro (Vice President- Consultant Relations), James Hopkins (Product
Engineer), and Michael Wands (Director- Fixed Income). See id. In her e-mail, Ms. Kohler
specifically asked Mr. Shames to “take a look and communicate any concerns to Nick Mavro and
Larry Carlson as they will run with this tomorrow.” Id. On August 1, 2007, Mr. Flannery
replied to Ms. Kohler and all who had received her e-mail, including the General Counsel and
the three most senior employees in client relations, with his “suggested edits”. See Exs. 41, 42.

In the Order Instituting,” the SEC specifically references only one of the nine paragraphs
in the August 2nd letter. That paragraph is entitled “Actions Taken.” When Mr. Flannery
received the draft from Ms. Kohler on July 31st, the “Actions Taken” paragraph said:

Actions Taken

While we believe that events over the past several months have been largely the

result of liquidity and leverage issues, versus long-term fundamentals, we are also

aware that the downdraft in valuations have [sic] had a significant impact on the

risk profile of our portfolios, and thus we have taken steps to reduce risk across

the affected portfolios. Within the Limited Duration Bond Fund we have reduced

exposure to a significant portion of triple B securities, we have sold a large

amount of our triple A cash positions and will be reducing additional triple A

exposure as total return swaps roll off at month end. These actions will

simultaneously serve to reduce risk in other SSgA strategies that hold units of the
Limited Duration Bond Fund.

Ex. 29. With Mr. Flannery’s “suggested edits,” the “Actions Taken” paragraph said:

* The Order Instituting Administrative and Cease-And-Desist Proceedings Pursuant to Section 8A of the
Securities Act of 1933, Section 21C of the Securities Exchange Act of 1934, Section 203(f) of the Investment
Advisers Act of 1940, and Section 9(b) of the Investment Company Act of 1940 (“Order Instituting™).



Actions Taken

While we believe that events over the past several months have indicate [sic]
some deterioration in longer-term fundaments [sic], we believe price action has
been dominated by the unwinding of leverage in a market segment with sharply
reduced liquidity. Additionally, the downdraft in valuations hashad [sic] a
significant impact on the risk profile of our portfolios, prompting us to take steps
to reduce risk across the affected portfolios. Within the Limited Duration Bond
Fund we have reduced exposure to a significant portion of triple B securities, we
have sold a large amount of our triple A cash positions and additional triple A
exposure as some total return swaps rolled off at month end. These actions
simultaneously serve to reduce risk in other SSgA strategies that hold units of the
Limited Duration Bond Fund.

Ex. 31. Thus, Mr. Flannery’s only proposed revisions to the “Actions Taken” paragraph were:

Actions Taken
Whlle we belleve that events over the past several months have bees-targelsthe
' sage—issues—versus—indicate_some deterioration in
Iongw r-term fundamenta%s we-are-alse-ewwarethet-we believe price action has been
dominated by unwinding of leverage in a market segment with sharply reduced
liquidity. _Additionally. the downdraft in valuations kewe=hashad a significant
impact on the risk profile of our portfolios,=aa ; e prompting us to
takes steps to reduce risk across the affected portfohos Wlthin the Limited
Duration Bond Fund we have reduced exposure to a significant portion of triple B
securities, we have sold a large amount of our triple A cash positions and s«it=be
sedueing=additional triple A exposure as some total return swaps rolled off at
month end. These actions set=simultaneously serve to reduce risk in other SSgA
strategies that hold units of the Limited Duration Bond Fund.

Mr. Flannery’s only other “suggested edits” to the draft consisted of changing
“delinquencies” to “defaults” in one paragraph; deleting “through an exchange traded vehicle” from
the end of a sentence in that same paragraph; and asking that one fact be re-checked in another
paragraph. See Ex. 31. The Order Instituting does not make any allegations with respect to those
other suggestions. In their entirety, Mr. Flannery’s “suggested edits™ to the draft consisted of
deleting 34 words, replacing them with 34 words, and asking that a single fact be re-checked.

The following people received or commented on the draft between the time Mr. Flannery
made his “suggested edits” and the time the letter was sent to clients: Ms. Kohler, Ms. Reardon,

Mr. Hopkins, Mr. Wands, Mr. Carlson, Mr. Mavro, and Mr. Brown. See, e.g., Exs. 32, 33, 34.



In addition to those individuals, at least five lawyers received or commented on the draft at least
once after Mr. Flannery circulated his “suggested edits”: Mr. Shames, Elizabeth Fries, Jodi
Luster, Glenn Ciotti, and Charles Cullinane. See. e.g., Exs. 35, 36, 37, 38. SSgA’s outside
securities counsel Ms. Fries, a partner at Goodwin Procter LLP, also reviewed the letter prior to
its dissemination to clients.” See Ex. 35.

Following Mr. Flannery’s only set of proposed revisions, the “Actions Taken™ paragraph
was extensively revised as follows by others prior to being sent to clients:

Actions Taken

Blede=xWe believe that events-evesrthe=ns dlho bove todiaota oo
deterioration—mwhat has occurred in the subprlme mortgage maxket to date thi%

year has been more drlven bv hquldltv and 16\’61806 issues than long% term

&% 6 » : ; e ; Addltlonally, the
downdraft in valuations iﬁ%é%%has had a s10mﬁcant lmpact on the risk profile of
our portfolios, prompting us to take steps to seek to reduce risk across the
affected portfolios. **5tkinTo date. in the Limited Duration Bond EsadStrategy.
we have reduced expesure—te—a significant portion of &sigte—Bour BBB-rated
securities; and we have sold a fesgesignificant amount of our &ipte=AAAA-rated
cash positions—ead=a.  Additionally. &isle—=AAAA-rated exposure has been
reduced as some total return swaps rolled off at month end. Throughout this
period. the Strategy has maintained and continues to be AA in average credit
quality according to SSgA’s internal portfolio analvtics. These actions we have
taken to date in the Limited Duration Bond Strategy simultaneously sesved=te
reduced rlsk in other SSgA actlve fixed mcome and active derivative-based

Compare Ex. 31, with Ex. 8 at 003700531.
In total, just five words from Mr. Flannery’s “suggested edits” to the “Actions Taken”

paragraph were ultimately included in the letter sent to clients. Those words are in bold below

5 According to Ms. Fries’ biography, she counsels investment advisers, investment companies, banks, and
other providers of financial services regarding complex compliance issues resulting from the operation and
integration of a variety of investment businesses. She holds herself out as being an expert in the areas of the
securities laws and “analyzing complex issues and managing multi-faceted challenges toward practical
resolutions.” See <http://www.goodwinprocter.com/People/F/Fries-Elizabeth-Shea.aspx >,



C. The August 14, 2007 Letter

The genesis of the August 14 letter was an e-mail exchange that began on August 2,
2007, in which Mr. Flannery asked senior members of the client relations team what clients were
asking about following Standard and Poor’s and Moody’s unprecedented downgrading of a
significant number of bonds backed by subprime mortgages:

At this point I know we have had a number of interactions with clients and
consultants. It is important to get frank and constructive feedback on what is
working well and what we can do to improve things. 1 want to underscore that our
role here is to do the best job possible.

Please provide that feedback to me (and directly to individuals if appropriate) so [
can help. In addition, anything you need from me (I havern’t had any client calls)
is on the table.

Ex. 61 at SS 162489 (emphases added). The next day, Larry Carlson responded, stating that there

had been feedback:

Thanks Sean. There have been a few comments that we [SSgA] may be a little
cavalier about the situation. A couple of [relationship managers] have mentioned
that we feel that we do not necessarily need to apologize per se . . . but should be
saying up front that we realize that this is a serious situation, that we are
disappointed in what has transpired and are doing everything we can to mitigate
the damage and make sure that we rectify the situation.



Ex. 61 at SS 162488. Out of a desire to address some of the concerns articulated in
Mr. Carlson’s e-mail, Mr. Flannery volunteered to draft a letter to clients. He did so because he
wanted to provide a real-time perspective “describing, as best we could, what was going on in
the market” and address, in a sincere way, the frustrations some clients had expressed about
SSgA. Ex.2 at 602:11-22, 604:13-605:17. Mr. Flannery told his boss, SSgA’s Chief Executive
Officer, William Hunt, that he wanted to send a letter because he felt it was important to provide
clients with information and that, in his view, sending such a letter “was the right thing to do.”
Ex. 2 at 604:15-23. Mr. Hunt initially advised Mr. Flannery not to send the letter under his own
name. See Ex. 2 at 609:2-611:18 (“Why would you raise your head up?”). Mr. Flannery,
however, felt strongly about the issue, and Mr. Hunt ultimately agreed that sending the letter to
clients made sense. In fact, Mr. Hunt later praised Mr. Flannery for the letter, calling it a “good
communication.” Ex. 58.

Mr. Flannery created the original draft of the August 14 letter on August 4, 2007. See
Ex. 22. In the Order Instituting, the SEC challenges one sentence of that six paragraph letter:
“While we will continue to liquidate assets for our clients when they demand it, we believe that
many judicious investors will hold the positions in anticipation of greater liquidity in the months
to come.” Order Instituting § 40. The SEC also contends that the letter omitted the illiquid
nature of the remaining investments in LDBF, and that LDBF used swaps and other investment
vehicles tied to subprime. Id.

1. The Many Judicious Investors Language Was Inserted by SSgA’s
Deputy General Counsel, Who Was Aware of the Relevant Facts

As originally drafted by Mr. Flannery, the letter read: “While we will continue to

liquidate assets for our clients when they demand it, our advice is to hold the positions for now.’

Ex. 22. It is undisputed that this statement reflected the investment team and Mr. Flannery’s



good faith view of the long term fundamentals of the market and his belief that investors should
hold their positions. See e.g., Ex. 3 at 456:23-457:9 (describing Mr. Flannery’s view of the
market); Ex. 1 at SS 3875767 (investment team’s view). Through subsequent edits by others at
SSgA, by August 7 that sentence became: “While we will continue to liquidate assets for our
clients when they demand it, our advice is to hold the positions in anticipation of greater liquidity
in the months to come.” Ex. 23.

On August 7, SSgA’s Deputy General Counsel, Mark Duggan, further revised the sentence:
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the year, we believe that liquidity will slowlyv\re-enter the market and the
segment will regain its footing. While we will continue to liquidate assets for our
clients when they demand it, e hold the positions in anticipation of
greater liquidity in the months to come.

Ex. 21. The SEC contends the “many judicious investors™ language inserted by Mr. Duggan was
misleading because three advisory groups within SSgA (i.e., internal consultants providing
investment advice to clients) had previously recommended that their clients withdraw their
investments from LDBF, and that Mr. Flannery was negligent in not raising that issue with Mr.
Duggan. It is undisputed that Mr. Duggan was aware that at least one of the advisory groups had
made a withdrawal recommendation weeks prior to inserting the “many judicious investors™
language, and undisputed Mr. Flannery reasonably believed that Mr. Duggan had this knowledge
well in advance of his insertion of the questioned language. See Ex. 3 at 525:3-526:21.

One of those advisory groups was Global Asset Allocation (“GAA™). On August 6,
2007, Mr. Duggan received a document prepared by SSgA’s legal and client relations
departments to help client relations personnel respond to client inquiries. See Ex. 60; see also

Ex. 3 at 315:3-319:4. Mr. Flannery received a copy of this Frequently Asked Questions

-9-



(“FAQ”) document as well, and thus knew by August 6 that Mr. Duggan had received it. See
Ex. 60; see also Ex. 2 at 969:13-970:6. Mr. Duggan testified that he reviewed the FAQs when
he received them during the first week of August, that he discussed them with Ms. Fries prior to
August 14, and that he participated in several meetings about them prior to that date. See Ex. 3
at 237:14~17, 290:21-291:6 (testifying he discussed the FAQs in the context of the August 14
letter), 313:3-314:10, see also id. at 311:1-5, 315:3-319:14. The FAQs included the following
information:

31. What affect has this had on your Asset Allocation Funds? What is
your GAA Team doing to address this?

Our GAA team has reviewed the situation, relative to whether they
should continue to hold various strategies (Active Core Bonds/ Limited
Duration Bond Fund) and are recommending a move to passive fixed
income. Their concern is that turmoil in the ABX segment of the market
may continue for several months and they would like to limit, to the extent
possible, any further losses.

Ex. 7 at SS 4379050 (emphasis added).® It is thus undisputed that Mr. Duggan knew by August
7 that at least one of the advisory groups within SSgA was recommending that clients withdraw
from LDBF, and nonetheless chose to insert the “many judicious investors” language.”

Moreover, Mr. Flannery was aware that Mr. Duggan had this knowledge well in advance of Mr.

Duggan’s edit to the letter.®

5 On July 26, 2007 Mr. Duggan had a conversation with Alistar Lowe, the head of GAA. Mr. Duggan testified
that, based on that conversation, he “made an inference” that GAA believed that its clients should no longer
continue to invest in actively managed bond funds, such as LDBF. Ex. 3 at 525:21-526:5.

7 1t is also undisputed that Ms. Fries specifically reviewed Mr. Duggan’s “many judicious investors” language,
reviewed and discussed the FAQs with Mr. Duggan, and did not recommend a change to that language in the
letter, See Ex. 48; see also Ex. 3 at 487:1-8, 489:1-15.

8 Mr. Flannery (a) knew Mr. Duggan received the FAQs and that legal was involved in reviewing and
approving those FAQs (see Ex. 60); (b) participated in a meeting with Mr. Duggan about the FAQs before
August 14 (see Ex. 3 at 315:3-319:4); and (c) was there when Mr. Duggan spoke with Mr. Lowe on July 26
concerning the fact that GAA was considering whether to recommend to its clients that they redeem their
investments in LDBF (see Ex. 18).
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2. Mr. Flannery Did Not Act Negligently With Respect to the Alleged
Omissions

With respect to the alleged omissions in that letter (i.e., the illiquid nature of the
remaining investments in LDBF, and that LDBF used swaps and other investment vehicles tied
to subprime), there can be no serious contention that Mr. Flannery acted negligently. Mr.
Flannery was included on the multiple drafts of the August 14 letter that were circulated to
SSgA’s senior client relations personnel, who knew what information had already been provided
to clients. See, e.g., Exs. 25, 49, 51, 56. The drafts were also provided to Mr. Duggan, who Mr.
Flannery reasonably believed was well versed in the facts. See, e.g., Exs. 25, 49, 51, 56. For
example, at Mr. Flannery’s request, Mr. Duggan attended the July 25 and August 8 Investment
Committee meetings. See Exs. 18 (July 25 meeting), 13 (Aug. 8 meeting). At the July 25th
Investment Committee meeting, the following topics were discussed: there were serious liquidity
concerns in the market, there was a need to increase liquidity in LDBF, the market conditions
were making it difficult to raise liquidity and properly price securities in LDBF, and SSgA’s
client relations team was anticipating redemptions in the range of 25 to 50% from LDBF. See
Exs. 11, 18. At the August 8 Investment Committee meeting, the Committee again discussed the
illiquidity in the market, the issues caused by the illiquid market, how these issues were affecting
LDBF, and how best to protect clients’ interests. See Ex. 13. Mr. Duggan was present and
participated in the discussions at both of those meetings. See Exs. 11, 13. As noted above, Mr.
Flannery was also aware that Mr. Duggan received and reviewed the FAQs and that the client
relations department received the FAQs and were using them with clients. That document
discussed the illiquidity of the market and the impact that was having on the portfolio, and
LDBF’s use of swaps and other investment vehicles tied to subprime. See Ex. 60. Thus, as to

each of the alleged omissions, Mr. Flannery reasonably believed that SSgA’s counsel and client
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relations department had the information necessary to determine whether or not any of that
information should have been disclosed.

Mr. Flannery also knew that some of this information was already available publicly. On
July 25th, for example, an article from Money Management Letter, a publication targeted to
institutional investors, was released. See Ex. 57. The publicly available article featured LDBF
among the “[l]osers in [the] subprime debacle,” noting that the fund had lost between three and
four percent during July. Id. The article also included information the SEC claims SSgA did not
provide to clients, including that “[t]he fund is invested mostly in subprime mortgage-backed
securities”; that “SSgA’s Web site says the strategy also uses derivatives to eliminate interest
rate risk”; and that “[s]Jome of the firm’s other active fixed-income and large-cap enhanced index
strategies have some exposure to [LDBF].” Id. Mr. Flannery read this article on July 26 and
forwarded it to Mr. Hunt who, in turn, forwarded it to Mr. Brown. See id.

Ultimately, Mr. Duggan reviewed the August 14th letter at least six more times before it
was disseminated to clients. See Exs. 48, 51, 52, 53, 54, 55. He reviewed it so many times that,
in an e-mail to Mr. Flannery, he wrote: “How many times do we have to sign off???” Ex. 54
(emphasis added). Mr. Shames also reviewed the draft August 14th letter after Mr. Duggan
revised the “many judicious investors™ language. See Ex. 3 at 264:20-21.

When asked whether the legal team he assembled had all the facts needed to effectively
advise the Company with respect to the letters, SSgA’s General Counsel, Mr. Shames, testified:

o Ex. 4 at 156:25-157:2: *. . .1 had confidence that [Ms. Fries]

either had the information that she needed, or that she would have
requested the information that she needed.”

° Id. at 157:5-8: “. .. Mark Duggan had the experience and the

expertise, and I had the confidence in that, that he would have

undertaken what he needed to undertake, along with Ms. Fries, to
provide the approval.”
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o Id. at 158:25-159:2: “I was confident that they team would
undertake whatever actions the needed to undertake, in order to
sign-off on the letter.”

o Id. at 160:18-22: “My expectation is that they could do or
undertake whatever, ask any questions that they had and if they —

if they felt, because of their knowledge of the law that they needed
to question things, it would be my expectation that they would.”

Like Mr. Shames, Mr. Flannery trusted in and relied upon Mr. Duggan and the SSgA
legal departments’ advice and abilities, and reasonably believed that they were apprised of the
relevant facts. See Ex. 2 at 942:17-943:2. When Mr. Duggan inserted the “many judicious
investors™ language in the August 14th letter, Mr. Flannery believed that Mr. Duggan’s change
fully satisfied SSgA’s legal obligations. As Mr. Flannery testified: “I’m an investment guy, not
an attorney. I worked with Mark for many, many years. If he suggests an edit, I have reason to
believe that there was a good reason for that.” Ex. 2 at 943:21-944:4. For his part, Mr. Duggan
testified that he would have been “remiss™ to not take into account information he had previously
received when reviewing the client letters. Ex. 3 at 401:21-402:7.

In addition to following the advice of SSgA’s Deputy General Counsel concerning the
“many judicious investors” language, Mr. Flannery actively solicited the input of the client
relations department. For example, after incorporating Mr. Duggan’s “many judicious investors”
revision to the letter, Mr. Flannery circulated the draft letter and wrote:

I do think we need to hear from relationship management as to how valuable this

letter is (or is not) and to whom and under what circumstances we would send it. |

will rely on [Ms. Reardon] and [Mr. Carlson] to advise re anyone else in SSgA that
needs to review this letter or send it.

Ex.22. Infact, in addition to the three lawyers that reviewed the August 14 letter, at least seven
senior executives reviewed the letter, including Mr. Hunt, Mr. Brown, Mr. Carlson,
Ms. Reardon, and Hannah Grove (Director of Media Relations at State Street Bank and Trust,

not SSgA). Mr. Hunt reviewed, commented on, and formally approved the letter. See Ex. 6 at
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230:20-232:8. Mr. Brown, who was ultimately responsible for determining who would (and
would not) receive this letter, reviewed and commented as well. See Ex. 59. Mr. Carlson
(Managing Director of U.S. Relationship Management), who reported to Mr. Brown, not only
reviewed the letter and determined who would receive it (see Ex. 9; Ex. 5 at 247:19-25), he
reported to Mr. Flannery that he was pleased with the content. In addition to the two most senior
lawyers within SSgA (Messrs. Shames and Duggan) and SSgA’s outside counsel (Ms. Fries), the
following client relations people reviewed a draft of the August 14 letter after they received the
FAQ that disclosed GAA’s recommendation to its clients: Mr. Brown, Mr. Carlson, Ms.
Reardon, and Mr. Mavro. Neither they nor anyone else within the Company suggested that the
letter include GAA’s recommendation, or that the “many judicious investors” language was
incompatible with the recommendations of GAA.

D. The August 2 and August 14 Letters Were Part of a Larger Effort by SSgA
to Provide Clients with Information

The August 2 and August 14 letters were not sent in a vacuum. Rather, they were part of
a larger communication initiative by SSgA during the mid-2007 crisis. The goal of that initiative
was to keep clients informed of market developments and the performance of LDBF.

One of the tools SSgA created to enable the client relations department to provide clients
with information was the FAQ document discussed above, which was approved by legal and
distributed to the client relations department for use before the August 2 letter was sent to clients.
See Exs. 14, 19. As the SEC states in its Order Instituting, the FAQs were “far more
comprehensive” than the letters and “enabled” SSgA’s “client service personnel to disclose
material information to certain investors, including that the fund was concentrated in subprime
investments and that State Street’s largest internal advisory group had decided to redeem out of

the Fund and the related funds.” Order Instituting § 36. By August 7, the FAQs contained the
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very information that the SEC says was omitted from the August 14 letter. See generally Exs. 7
(FAQs as of Aug. 1), 60 (as of Aug. 8). The SEC further states that “[i]n late July and early
August, in response to requests from certain investors or their outside consultants, State Street
also provided the Fund’s holdings and disclosed the fact that State Street had decided to reprice
some of the Fund’s securities to reflect market prices that were lower than the vendor prices
State Street had been using to arrive at the Fund’s net asset value.” Order Instituting § 36.
Indeed, literally hundreds of calls with clients took place during this period. See generally Exs.
16, 17 (logging records of calls).

As the SEC’s Order Instituting and the FAQs plainly reflect, the information the SEC
complains should have been disclosed was available and provided to certain clients.” Yet, even
though he reasonably believed this information was available to investors—because SSgA
indisputably provided it to some, and a late July newsletter disclosed supposedly undisclosed
information about subprime exposure and leverage, the SEC has charged an “investment guy”
who was not responsible for client communications and was not a lawyer, with a scienter-based
charge in connection with a letter in which he contributed five innocuous words, and a

negligence-based charge in connection with a sentence drafted by a lawyer.

? Pursuant to Company policy, the FAQs could only be used orally by client relations personnel in response to
a question from an investor. There is no evidence that Mr. Flannery had anything to do with that limitation on
use (because he did not). In any event, Mr. Duggan testified he considered whether it would violate securities
laws to provide material information contained in the FAQs to some clients and not others. Mr. Duggan
believed Ms. Fries considered whether using the FAQs to disseminate information to clients might violate
securities laws,
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I1. ARGUMENT

A. The Summary Judgment Standard

The Court should grant summary disposition because, even assuming (for summary
disposition purposes) the letters contained material misstatements or omissions,'® the SEC cannot
prove—and in some cases has not even pled—the required elements of its fraud charges against

Mr. Flannery. See Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986) (defendant is entitled to

summary judgment when “there is an absence of evidence to support [plaintiff’s] case™). With
respect to at least two required elements of each charge, “there is no genuine issue with regard to
any material fact” and Mr. Flannery “is entitled to a summary disposition as a matter of law.”
See SEC Rule of Practice 250(b). Despite two years of intense investigation, including fifty
depositions and millions of pages collected, the SEC cannot make a “showing sufficient to
establish the existence of [every] element essential to [its] case, and on which [it] will bear the
burden of proof at trial.” See Celotex Corp., 477 U.S. at 322.

In particular, having charged Mr. Flannery only as a primary violator, the SEC cannot
demonstrate that he played any meaningful role in crafting the August 2 letter. The undisputed
facts also preclude the SEC from establishing Mr. Flannery acted negligently, recklessly, or with
intent to defraud. To the contrary, he actively involved SSgA’s expert in-house and outside
lawyers at every turn, and did so in good faith. While he played a more substantial role in the
August 14 letter, it is undisputed that the key language focused on by the SEC was inserted by
SSgA’s Deputy General Counsel. Finally, it is undisputed neither letter concerned the offer or

sale of a security and that Mr. Flannery obtained no money or property by reason of either letter.

' Mr. Flannery disputes the notion that either letter contains material misstatements or omissions.
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The SEC cannot simply rely on the allegations set forth in the Order Instituting at this
stage; it must point to admissible evidence that it could use to satisfy its burden of proof. See.
e.g., Eric R. Majors, SEC Rel. No. 409, 2010 WL 4877354, at *2 (ALJ Dec. 1, 2010) (initial
decision) (In opposing motion for summary disposition, the SEC “must set forth specific facts
showing a genuine issue for a hearing and may not rest upon the mere allegations. . .of its
pleadings.”). The SEC cannot do so, as the undisputed facts alone are dispositive. Thus, Mr.
Flannery is entitled to summary disposition with respect to all charges against him.

B. Mr. Flannery’s Limited Involvement With the
August 2 Letter Precludes Liability

1. With Respect to Its § 10(b)/Rule 10b-5 Charge, the SEC Cannot
Demonstrate That Mr. Flannery Made a Statement or That He Did So
With Scienter
As set forth above, the SEC charges a violation of § 10(b) and Rule 10b-5 only with
respect to the August 2 letter. Those claims fail because, on the undisputed facts, Mr. Flannery’s
role was too insignificant for primary liability to attach and the SEC simply cannot prove that he
acted recklessly or with conscious intent to defraud.
a. Mr. Flannery Made No Statement
The SEC cannot prevail on its § 10(b)/Rule 10b-5 claim without proving Mr. Flannery

personally either made an untrue statement of material fact or omitted a fact he was obligated to

disclose—in other words, that he committed a primary violation. See SEC v. Tambone, 417 F.

Supp. 2d 127, 131-35 (D. Mass. 2006) (citing infer alia Aaron v. SEC, 446 U.S. 680, 695

(1980); Wright v. Ernst & Young, LLP, 152 F.3d 169, 175 (2d Cir. 1998)). At a minimum, that

means that the SEC must establish “substantial participation or intricate involvement in the

preparation of fraudulent statements” by Mr. Flannery himself. See SEC v. Tambone, 597 F.3d

436, 447 (1st Cir. 2010) (en banc) (quoting Howard v. Everex Sys.. Inc., 228 F.3d 1057, 1061
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n.5 (9th Cir. 2000)). Indeed, this Court should require the SEC to prove even more: that Mr.
Flannery actually “created” the misstatements of which the SEC complains or at least “caused
the[ir] existence.” See Tambone, 597 F.3d at 447; Wright, 152 F.3d at 175 (employing “bright

line” test for primary liability); SEC v. Wolfson, 539 F.3d 1249, 1259 n.16 (10th Cir. 2008)

(employing “creation” test for primary liability).

It is undisputed that Mr. Flannery did not commission, draft, or sign the August 2 letter.
It is undisputed that he was one of eight people asked to comment on the letter and that his
involvement was limited to a single set of “suggested edits” that consisted of deleting and
replacing 34 words (in a ~1,000-word draft) and asking that a single fact be re-checked. With
respect to the only portion of the letter that the SEC cites in the Order Instituting, Mr. Flannery
proposed replacing exactly ten words in Adele Kohler’s draft with eight slightly different ones:

Additionally, the downdraft in valuations #eve=hashad a significant impact on the

risk profile of our portfolios,~sud-thuswehave prompting us to takes steps to

reduce risk across the affected portfolios. Within the Limited Duration Bond

Fund we have reduced exposure to a significant portion of triple B securities, we

have sold a large amount of our triple A cash positions and willbesedscing

additional triple A exposure as some total return swaps rolled off at month end.

These actions w#Esimultaneously serve to reduce risk in other SSgA strategies
that hold units of the Limited Duration Bond Fund."

As noted above, only five of those words appeared in the final letter. Mr. Flannery’s “suggested
edits” made no substantive changes to Ms. Kohler’s draft. Other than to clarify that only “some”
swaps had rolled off, they were purely stylistic. If anything, Mr. Flannery’s “suggested edits” made
the draft more accurate, not less, because the actions Ms. Kohler described (e.g., the sale of BBB and

AA positions) already had happened or would have happened by the time the letter was to be sent.

ey o

& 5

Y Blue underlined text signifies words Mr. Flannery suggested adding. zes¢ signifies words
that appeared in the draft when it reached Mr. Flannery and that he suggested deletmg Mr Flannery left all
other text unchanged.
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In addition to the General Counsel, Mr. Flannery sent his “suggested edits” to Ms. Kohler
(who authored the initial draft of the letter and could assess his suggestions against the
information available to her and what she envisioned for the letter); Mr. Wands (the Director of
Bond funds within SSgA, who was involved day-to-day with respect to LDBF and had
substantial subject matter expertise); and the three senior-most members of the client relations
department, which was responsible for monitoring the information provided to clients and
~ determining what information clients needed. Under those circumstances, his transparency with
respect to his “suggested edits” simply cannot be negligent, let alone reckless or fraudulent.

In any event, it is undisputed that, after Mr. Flannery offered his “suggested edits,” others
at SSgA—including its General Counsel—reviewed and substantially rewrote the text:

Additionally, the downdraft in valuations seskedhas had a significant impact on
the risk profile of our portfolios, prompting us to take steps to seek to reduce risk
across the affected portfolios. ¥&tkiTo date, in the Limited Duration Bond
EemdStrategy, we have reduced expesureto-a significant portion of tipte=Bour
BBB-rated securities; and we have sold a fegesignificant amount of our &ipke
#AAA-rated cash positions=sszs._Additionally, #iste=4tAAA-rated exposure has
been reduced as some total return swaps rolled off at month end. Throughout this
period, the Strategy has maintained and continues to be A4 in average credit
quality according to SSgA s internal portfolio analytics. These actions we have
taken to date in the Limited Duration Bond Strategy simultaneously sesved-te

reduced rlsk in other SSgA aclzve flxed income and active derivative-based
A A a < 2z 7 243 < 2 12

To the extent the SEC complains about the “continues to be AA in average credit quality”
statement, that statement was inserted by someone else after Mr. Flannery made his comments.
To the extent the SEC complains about risk reduction statements more generally, those were in
Ms. Kohler’s draft before it reached Mr. Flannery—he simply passed along her statements, while

changing some verb tenses to (accurately) reflect that the transactions being described already

12 Blue underlined text signifies words added by others that did not appear in Mr. Flannery’s “suggested edits”
version. i%@%ﬁ#k@éﬁ%w signifies words that appeared in Mr. Flannery’s “suggested edits” version but
were subsequently removed by others. The remaining text was unchanged.
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had occurred.” Earlier this year, the en banc First Circuit flatly rejected the SEC’s attempts to
“imply that ‘X’ has made a false statement [because] he passed along what someone else wrote
[because to do so] would flout a core principle that underpins the Central Bank decision—
[dividing primary and secondary liability under the securities laws].” Tambone, 597 F.3d at 446

(citing Cent. Bank of Denver v. First Interstate Bank of Denver, 511 U.S. 164, 173 (1994)). To

the extent the SEC complains about facts omitted from the letter, it is legally untenable to lay
those at Mr. Flannery’s feet given his minimal involvement in the letter’s preparation, and in
client communications more generally.'*

The “substantial participation” test for dividing primary and secondary liability is the
most liberal the SEC could ask this Court to apply, and even it requires far more than the SEC
can prove here. Merely contributing revisions to a communication cannot establish primary
liability unless the defendant played a “significant role™ in the overall drafting process, and

participated in “extensive review and discussions.” See SEC v. Fraser, 2009 WL 2450508, at *8

> Mr. Flannery does not concede that either statement was false or misleading. To the contrary, if any of the
SEC’s claims concerning the August 2 letter survives summary disposition, the SEC will be unable to prove at
trial that LDBF’s overall average credit quality dipped below AA or that risk was not actually reduced by the
transactions described in the letter.

M To the extent it relies on an omission, the SEC would have to demonstrate both that the omitted fact was
material under the circumstances and that Mr. Flannery had a duty to speak on that subject. See, e.g., Basic.
Inc. v. Levinson, 485 U.S. 224, 239 1.17 (1988) (“To be actionable, of course, a statement must also be
misleading, Silence, absent a duty to disclose, is not misleading under Rule 10b-5.); id. at 231-32 (Even
assuming a duty to disclose, the securities laws require dissemination only of those facts that would have been
substantially likely to have struck a reasonable investor as “having significantly altered the total mix of
information made available.”) (internal quotation marks omitted); Chiarella v. United States, 445 U.S. 222,
230--33, 235 (1980) (holding that silence, absent a duty to speak, is not misleading and that “a duty to disclose
under § 10(b) does not arise from the mere possession of nonpublic market information™). While a duty to
disclose can arise “if it is necessary to prevent a voluntary statement from being misleading,” In re K-tel Int’]
Sec. Litig., 300 F.3d 881, 904 (8th Cir. 2002}, such a duty applies only to those individuals to whom the
voluntary statement is publicly attributable, Tambone, 417 F. Supp. 2d at 135 (citing SEC v. Druffner, 353 F.
Supp. 2d 141, 148 (D. Mass. 2005), aff’d sub nom., SEC v. Ficken, 546 F.3d 45 (1st Cir. 2008); SEC v,
PIMCO Advisors Fund Mgmt. LLC, 341 F. Supp. 2d 454, 467 (S.D.N.Y. 2004)). The August 2 letter was not
attributed to Mr. Flannery, he was not generally responsible for client communications, and he was not aware
of what information previously had or had not been provided to clients.
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(D. Ariz. Aug. 11, 2009) (quoting In re Software Toolworks. Inc., 50 F.3d 615, 628 n.3 (9th Cir.

1994)). It is undisputed that Mr. Flannery played no such role. Of his “suggested edits” to the
section at issue, exactly five words made it into the final version, and none of them altered the
letter’s substance. Thus, he did not “cause the existence” of any statement or omission in the
August 2 letter. See Tambone, 597 F.3d at 447.

To the extent the Court decides to apply the stricter “bright line” or “creation” test, the
result is even clearer. Based on the undisputed facts, Mr. Flannery simply made no statement on

August 2, so no § 10(b)/Rule 10b-5 liability can arise. See. e.g., Wright, 152 F.3d at 175 (“A

defendant must actually make a false or misleading statement in order to be held primarily liable
under § 10(b). Anything short of such conduct is merely aiding and abetting . . . no matter how
substantial that aid may be.”). Mr. Flannery is therefore entitled to judgment as a matter of law
on the § 10(b)/Rule 10b-5 charge.
b. Mr. Flannery’s Lack of Motive, and the Extensive Involvement
of Knowledgeable Lawyers, Negate Any Possibility That the
SEC Could Prove Mr. Flannery Acted With Scienter
The SEC’s § 10(b)/Rule 10b-5 charge fails for a second reason, too: the SEC cannot

demonstrate that Mr. Flannery acted with scienter—"“an intention to deceive, manipulate, or

defraud.” See Dolphin & Bradbury, Inc. v. SEC, 512 F.3d 634, 639 (D.C. Cir. 2008) (explaining

that “Section 17(a)(1) of the Securities Act, section 10(b) of the Exchange Act, and Rule 10b-5

require proof of scienter”) (citing Aaron, 446 U.S. at 697; Ernst & Ernst v. Hochfelder, 425 U.S.

185, 193 (1976)); Drufiner, 517 F. Supp. 2d at 508. There simply is no evidence even suggesting

that Mr. Flannery either harbored a “conscious intent to defraud” or acted with a “high degree of
recklessness™ at any time. See Ficken, 546 F.3d at 47; SEC v. Fife, 311 F.3d 1, 9 (Ist Cir. 2002),

cert. denied, 538 U.S. 1031 (2003). The degree of recklessness the SEC would need to prove is
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“a highly unreasonable omission, involving not merely simple, or even inexcusable negligence, but
an extreme departure from the standards of ordinary care . . . which present[ed] a danger of
misleading buyers or sellers that [was] either known to [Mr. Flannery] or [was] so obvious [that he]
must have been aware of it.” See Ficken, 546 F.3d at 47-48 (quoting Fife, 311 F.3d at 9-10)

(emphasis added); accord, e.g., Ezra Charitable Trust v. Tyco Int’l. Ltd., 466 F.3d 1, 12 n.10 (Ist

Cir. 2006) (Inexcusable negligence is “well short” of the required showing.); Wells v. Monarch
Capital Corp., No. 97-1221, 1997 U.S. App. LEXIS 30031, at *19 (Ist Cir. Oct. 29, 1997) (per
curiam) (Even “carelessness approaching indifference” may not be sufficient to establish

scienter.) (quoting Hoffman v. Estabrook & Co., 587 F.2d 509, 516 (1st Cir. 1978)).

The SEC has not even alleged that Mr. Flannery acted with a conscious intent to defraud or a
high degree of recklessness with respect to the August 2 letter.'> That is not surprising, he had no
motive to mislead anyone. His compensation was not tied to LDBF, and there is no evidence that he
did anything other than try to make the letter grammatically correct and more accurate.

The extensive involvement of SSgA’s counsel in the letter drafting process underscores Mr.
Flannery’s lack of bad faith or recklessness. As noted above, when Mr. Flannery learned SSgA
was preparing a client letter, he requested that SSgA’s legal department review the letter before it
was distributed. It is undisputed that Mr. Flannery first received a draft of the August 2nd letter by
way of an e-mail directed to Mr. Shames (SSgA’s General Counsel) and eight others, with copies to
Mr. Flannery and one other person, in which Ms. Kohler specifically asked Mr. Shames for his

opinion as to the legality of its contents. It is also undisputed Mr. Flannery circulated his minimal

' The SEC’s rote, boilerplate recitation that Mr. Flannery violated every section and rule at issue “willfully,”
see Order Instituting Y 42-44, is no substitute for actual allegations concerning Mr. Flannery’s supposed state
of mind. Indeed, the SEC has reflexively written “willfully” even where the charges at issue, such as those
under §§ 17(a)(2) and 17(a)(3), require negligence. Nowhere in the Order Instituting does the SEC actually
allege that Mr. Flannery ever harbored an intent to defraud any investor or acted recklessly—or even
negligently—to say nothing of substantiating such allegations.
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“suggested edits™ back to that same group, including Mr. Shames. It is further undisputed that,
between that time and the time that the letter went out to clients, no fewer than five different lawyers
reviewed it: Mr. Shames, Ms. Fries (a “securities law expert,” according to Mr. Shames, and a
partner at Goodwin Procter LLP), Ms. Luster, Mr. Ciotti, and Mr. Cullinane.

The involvement of these experienced attorneys in reviewing and approving the August 2
letter precludes the SEC from proving that Mr. Flannery acted with any bad intent. He reasonably
believed that they had considered the relevant issues and approved the letters. Numerous courts—

and even the SEC itself—have recognized that good faith involvement of counsel or other outside

professionals negates allegations of scienter. See. e.g., SEC v. Selden, C.A. No. 05-11805-NMG,
2009 U.S. Dist. LEXIS 59214, at *16 (D. Mass. June 24, 2009) (“reliance on advice of counsel is

299

‘evidence of good faith, a relevant consideration in evaluating a defendant’s scienter’”) (quoting

Howard v. SEC, 376 F.3d 1136, 1147 (D.C. Cir. 2004)); SEC v. Snyder, 292 F. App’x 391, 406

(5th Cir. 2008) (“reliance on counsel’s advice is . . . ‘a means of demonstrating good faith and

represents possible evidence of an absence of any intent to defraud’”) (quoting United States v.

Peterson, 101 F.3d 375, 381 (5th Cir. 1996)); SEC v. Caserta, 75 F. Supp. 2d 79, 94-95
(E.D.N.Y. 1999) (“Good faith reliance on the advice of an accountant or an attorney has been
recognized as a viable defense to scienter in securities fraud cases.”) (collecting cases); In re
Carlson, 46 S.E.C. 1125, 1133 (1977) (declining to impose any penalty beyond censure for the
defendant’s failure to, infer alia, register under the Securities Act because “[i]t was enough that
persons [including an attorney] whom [the defendant] reasonably regarded as more sophisticated
in these matters than he was himself assured him that registration was not required”); Report of
Investigation of Motorola, Inc., Exchange Act Release No. 46898, 2002 WL 31650174 (Nov. 25,

2002) (declining to take action, despite evidence establishing a violation of an applicable
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regulation barring selective disclosure, because “it appear[ed] that Motorola acted based on
advice of counsel that, although erroneous, was sought and given in good faith™).

Such reliance on the involvement of counsel serves as an appropriate basis on which to grant
Mr. Flannery summary disposition of the SEC’s § 10(b)/Rule 10b-5 charge. See.e.g.,Inre

Reliance Sec. Litig.. 135 F. Supp. 2d 480, 508—09 (D. Del. 2001) (granting summary judgment

on, inter alia, § 10(b) claim in part because defendant chief financial officer “only signed the
document [at issue] at the request of [company] counsel, and . . . did so after checking with
management and [outside auditors] to ensure that they were comfortable with the analysis and

projections in the document™); Mathews v. Centex Telemgmt., Inc., No. C-92-1837-CAL, 1994

WL 269734, at *7 (N.D. Cal. June 8, 1994) (granting summary judgment on § 10(b)/Rule 10b-5
claim on the basis of, inter alia, the defendants’ good faith reliance on an outside auditor);

Newton v. Uniwest Fin. Corp., 802 F. Supp. 361, 367-68 (D. Nev. 1990) (granting summary

judgment on § 10(b)/Rule 10b-5 claim on the basis of, infer alia, the defendant’s good faith

reliance on company lawyers and accountants), aff’d, 967 F.2d 340 (9th Cir. 1992); Steinberg v.

Carey, 439 F. Supp. 1233, 1241 & n.27 (S.D.N.Y. 1977) (granting summary judgment to several
defendants on § 10(b)/Rule 10b-5 claims because they had relied upon the advice of “highly
specialized” colleagues, including counsel and management, in approving the statement at issue).
There is no evidence that Mr. Flannery acted with any intent to defraud or with recklessness. Based
on the undisputed facts, Mr. Flannery is entitled to judgment as a matter of law.

C. With Respect to its § 17(a) Charges, the SEC Cannot Prove Liability and Has
Failed to State a Claim

I. Mr. Flannery Made No Statement
Like the § 10(b)/Rule 10b-5 claim, the § 17(a) claims charge primary liability, rather than

aiding and abetting. Thus, they, too, require the SEC to demonstrate that Mr. Flannery actually
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made a statement. See SEC v. Rocklage, 470 F.3d 1, 5n. 1 (Ist Cir. 2006); SEC v. Monarch

Funding Corp., 192 F.3d 295, 308 (2d Cir. 1999); SEC v. Czarnik, 2010 WL 4860678, at *3

(S.D.N.Y. Nov. 29, 2010). For the reasons discussed above (see section II.B.1.(a)), it is
undisputed that he made no such statement, so these claims too must fail.

2. There Was No Offer or Sale of a Security

The SEC does not even plead, much less have a means of proving, that the August 2
letter was written in connection with “the offer or sale of any securities.” See 15 U.S.C.
§ 77q(a). Indeed, the Order Instituting suggests the opposite—that the purpose of the letter was
to keep §8gA’s clients from redeeming LDBF holdings they already owned. This failure alone
is sufficient to entitle Mr. Flannery to judgment on all of the SEC’s § 17(a) claims. See

Chemical Bank v. Arthur Andersen & Co., 726 F.2d 930, 945 (2d Cir. 1984) (dismissing § 17(a)

claims after determining that the alleged misstatements were not “in the offer or sale of a
security.”), cert denied, 469 U.S. 884 (1984); SEC v. Brown, 2010 WL 3786563, at *11 (D.D.C.
Sept. 27, 2010) (dismissing § 17(a) charges because the SEC fails to state a claim under § 17(a)
“when it fails to allege that an offer or sale of securities ever occurred.”)

Section 17(a) claims usually are limited to misleading statements or omissions in a

prospectus, registration statement or other offering document. See, e.g., SEC v. Leffers, 289 F.

App’x. 449, 451 (2d Cir. 2008) (Section 17(a) “typically involves omissions and misstatements

made in securities registration statements.”); SEC v. Softpoint, Inc., 958 F. Supp. 846, 861

(S.D.N.Y. 1997) (limiting § 17(a) claims to offering documents and unregistered offerings, and
collecting cases applying same). That is not by accident. While the definitions of “offer” and
“sale’ have been interpreted to cover a range of conduct, all of that conduct must be related to an

actual or attempted securities transaction. See Rubin v. United States, 449 U.S. 424, 429 (1981)

(“The term ‘sale’ or ‘sell’ shall include every contract of sale or disposition of a security or
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interest in a security, for value. The term ... ‘offer’ shall include every attempt or offer to

dispose of, or solicitation of an offer to buy, a security or inferest in a security, for value.”)

(quoting § 2(3) of the Securities Act; emphasis supplied by the Supreme Court); Chemical Bank,
726 F.2d at 939-40 (quoting same). It is hardly surprising that the “offer or sale” element has
not been stretched to cover conduct outside of that realm such as the conduct alleged here. Were
that not the case, § 17(a) would be the preferred enforcement tool over § 10(b) and Rule 10b-5,
due to the less stringent mens rea requirement under §§ 17(a)(2) and 17(a)(3). Because no offer
or sale has been alleged, and none can be shown, the SEC’s § 17(a) claims must fail. See. e.g.,
Brown, 2010 WL 3786563, at *11 (“The SEC has failed to cite, and this Court has failed to
identify, any precedent holding that a complaint may properly state a claim under § 17( a) when
it fails to allege that an offer or sale of securities ever occurred.”).

3. Mr. Flannery Was Not an Offeror or Seller

The SEC cannot prove—and has not even alleged—that Mr. Flannery was an offeror or seller
of securities under § 17(a). Mr. Flannery was responsible for overseeing the people who managed
SSgA’s assets under management; not for selling securities to prospective or existing clients.
Because he did not engage in solicitation or selling of securities, Mr. Flannery is not an offeror or

seller for purposes of § 17(a). See Meadows v. SEC, 119 F. 3d 1219, 1225 (5th Cir. 1997) (citing

Pinter v. Dahl, 486 U.S. 622, 643 (1988)). This, too, dooms the SEC’s § 17(a) claims in their

entirety. See Ronzani v. Sanofi, S.A., 899 F.2d 195, 198 (2d Cir. 1990) (plaintiff “did not allege a

valid claim under § 17(a)” because the complaint “does not allege that [defendant] was a seller or

offeror of securities™) (citing Aaron, 446 U.S. at 687); Fund of Funds. L.td. v. Arthur Andersen &

Co., 545 F. Supp. 1314, 1353 (S.D.N.Y. 1982) (noting that “Federal courts at all levels have agreed
with [defendant] that § 17(a) is limited in its application to offerors or sellers™ and dismissing §

17(a)(3) claim because “there is no basis in this record for finding [the defendant] to be a seller.”).
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4. Mr. Flannery Did Not Act with Scienter or Negligently
Like its § 10(b)/Rule 10b-5 charge, the SEC’s § 17(a)(1) charge requires proof that Mr.

Flannery acted with scienter. See Rocklage, 470 F.3d at 5 n.1; Monarch Funding Corp., 192 F.3d at

308; Czarnik, 2010 WL 4860678, at *3. For the reasons set forth above (see section 11.B) concerning

attorney involvement, such proof does not exist. Moreover, Mr. Flannery acted reasonably in
circulating his “suggested edits” to a broad group of people. Specifically, Ms. Kohler drafted the
letter and believed it was accurate. Mr. Flannery reviewed that letter and made minor “suggested
edits.” He circulated those edits to Ms. Kohler, three senior members of the client relations team,
Mr. Wands (who had subject matter expertise and was deeply involved with LDBF and the market
on a daily basis), and SSgA’s General Counsel. Indeed, Mr. Flannery acted reasonably by
suggesting minimal edits that he believed made the letter more accurate, and circulating those
suggestions to this broad group, including counsel. There is no evidence of scienter, and this Court
should summarily dispose of the § 17(a)(1) claim.

For purposes of its §§ 17(a)(2) and 17(a)(3) claims, the SEC must establish Mr. Flannery
acted negligently. As a matter of law, however, Mr. Flannery acted reasonably in offering minor
edits and circulating them to SSgA’s General Counsel, key members of the client relations
department, and a member of the investment team close to the day-to-day activities in LDBF and the

market. See. e.g., In the Matter of Albert Glenn Yesner, CPA, Release No. 184, 75 SEC Docket

156 (ALJ May 22, 2001) (initial decision) (*With respect to the non-scienter primary violations
[defendant] is alleged to have caused, a negligence standard will be applied, and [his] conduct
will be measured by reasonableness . . . The reasonableness standard . . . enunciates a standard of

care being that of a reasonable man under like circumstances.”) (citations omitted).
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5. Mr. Flannery Did Not Obtain Money or Property From the Letters

While § 17(a)(2) essentially mirrors Rule 10b-5(b) in most respects, it differs not only in
its substitution of negligence for scienter but also in its requirement that the SEC allege and
prove that the “defendant actually obtained money or property by means of the untrue

statements.” Monarch Funding Corp., 192 F.3d at 308 (internal quotation marks and citations

omitted). The SEC has made no such allegation and it could not prove such an allegation even if
it had done so. There is no evidence in the two-year record assembled by the SEC even
suggesting that Mr. Flannery obtained money or property by means of any alleged misstatement,
or that his compensation was tied to asset levels in LDBF. Accordingly, Mr. Flannery is entitled
to judgment on the § 17(a)(2) claims for this reason, too.
6. The SEC Has Charged No Fraudulent or Deceptive Practice

The SEC also has failed to allege and cannot prove that Mr. Flannery, in the offer or sale
of a security, “engage[d] in any transaction, practice, or course of business which operate[d] or
would operate as a fraud or deceit upon the purchaser.” See 15 U.S.C. § 77q(a)(3). Asisthe
case with Rule 10b-5(c), “the alleged conduct must be more than a reiteration of the
misrepresentations underlying the [§ 17(a)(2)] misstatement claims.” Brown, 2010 WL

3786563, at *18 (quoting In re Alstom SA, 406 F. Supp. 2d 433, 475 (S.D.N.Y. 2005)); accord

United States v. Naftalin, 441 U.S. 768, 774 (1979) (“[E]ach subsection of Section 17(a)

proscribes a distinct category of misconduct.”); see also Fund of Funds, 545 F. Supp. at 1353

(equating the requirements of Rule 10b-5(c) with § 17(a)(3) claim); SEC v. Fitzgerald, 135 F.

Supp. 2d 992, 1029 (N.D. Cal. 2001) (same). Here, the SEC has not even alleged any fraudulent
or deceptive conduct by Mr. Flannery other than the two letters themselves. Thus, its § 17(a)(3)
claims, along with any portion of its Rule 10b-5 claim that is based on Rule 10b-5(c), must fail.

See, e.g., Brown. 2010 WL 3786563, at *18.
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D. There is No Liability Under the Augsust 14 Letter

With respect to the August 14 letter, the SEC charges violations of §§ 17(a)(2) and (3).
While Mr. Flannery did sign the letter, that letter did not arise in the context of an offer or sale of
securities. Nor was Mr. Flannery an offeror or seller. Finally, as with the August 2 letter, the
SEC has made no allegation that Mr. Flannery obtained money or property through the alleged
violation, or that he engaged in any fraudulent or deceptive practice. Thus, for the reasons stated
above (see section I1.C.5), the SEC’s claims concerning the August 14 letter must fail.

The SEC also cannot prove negligence with respect to this letter. It is undisputed that Mr.
Duggan, whom Mr. Shames called SSgA’s internal securities law “expert,” reviewed the letter
multiple times before it went out to clients. As even the Order Instituting acknowledges, Mr.
Duggan inserted the very statement about which the SEC complains—the “many judicious
investors” statement—into the final letter. As set forth above, it is also undisputed that Mr. Duggan
was aware of GAA’s recommendation to its investo‘rs that they withdraw their investments from
LDBEF, and that he reviewed the letter at least six more times after he redrafted the language and
before the letter was sent to clients. Mr. Flannery reasonably believed that Mr. Duggan had all of the
relevant facts he needed to review and approve the letter. Indeed, Mr. Duggan testified that he
believed he had all of the information necessary to advise SSgA and that there was nothing about the
letter that he would change even knowing what he knows now. See Ex. 3 at 47:25-51:24. Finally,
Mr. Duggan discussed the letter with SSgA’s outside securities law expert, Ms. Fries, who similarly
was aware of the redemptions and the other relevant facts.

The SEC also alleges Mr. Flannery was negligent because the August 14 letter omitted “the
illiquid nature of the remaining investments in the Fund and that the Fund’s exposure to subprime

was actually magnified through the use of credit default swaps, total return swaps, and repurchases
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tied to subprime investments.” Order Instituting § 40. That allegation, however, fundamentally

misstates the undisputed evidence in this case. In fact, Mr. Flannery reasonably believed that both

the legal and client relations departments, and LDBF clients, were aware of this information, and

determined that the information need not be included in that particular letter (e.g., because it was

already known to clients):

On July 26, Mr. Flannery reviewed the publicly availably Money Management Letter
article that featured LDBF, which said that “[t]he fund is invested mostly in subprime
mortgage-backed securities™; that “SSgA’s Web site says the strategy also uses
derivatives to eliminate interest rate risk”; and that “[sJome of the firm’s other active
fixed-income and large-cap enhanced index strategies have some exposure to [LDBF].”

Months earlier, Mr. Flannery shared specific holdings information compiled by Patrick
Armstrong with Mr. Brown, the Chief Marketing Officer. See SS 9186515-30; see also
SS 574215 (providing detailed holdings information in July to the Executive
Management Group, which included Mr. Brown); SEC Exhibit 620 (same).

In a telling e-mail exchange Mr. Flannery had with Paul Greff and Ms. Kohler in response
to questions clients were asking, Mr. Flannery said “I have already asked the active teams
to provide more info [regarding] a number of questions and asked that they be ready by this
morning.” SS 4004197. Included among the questions asked were: (a) what percentage of
the fund was invested in subprime and had those investments changed from June to July;
(b) what sectors within subprime is the fund currently invested; (c) what was the difference
between the return of the swaps and the cash during the month of July; (d) what is the
remaining position percentage and credit quality invested in ABX; (¢) how much of July’s
underperformance was due to ABX and how much was due to swaps; and (f) what has
been the historic amount of ABS (or subprime) held. See SS 4004198. Those questions
were answered the very morning they were raised. See SS 4004197-98. Indeed, Mr. Greff
responded that “[w]e have detailed performance attribution for the above funds for the
month of” July and “[t]his data should answer 99% of the questions” being asked by
investors. SS 4004197.

The record is replete with evidence that, from Mr. Flannery’s perspective, disclosure

obligations were being met, and his team was doing its part to make sure that the relationship

team had any information it needed. Indeed, the SEC concedes in its Order Instituting that the

client relations department had the information it complains was not disclosed in the letter.

Specifically, the SEC acknowledges that the FAQs, which were provided to every person in the
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client relations department, contained the information the SEC says should have been disclosed
and that, in fact, the information was disclosed to certain clients. See Order Instituting 1§ 36, 40.

The SEC’s complaint is that the information was not disclosed to all investors in a
uniform manner.'® Stated simply, it was not within the scope of Mr. Flannery’s job responsibilities
to determine who received information and in what form. It is undisputed that this was the role of the
client relations department. Mr. Flannery reasonably believed that once the information was
provided to the client relations department—which the SEC necessarily concedes happened with the
FAQs—it was client relations’ responsibility, working in conjunction with legal, to determine how to
deliver that information to clients. To the extent there was a selective disclosure problem, in that
certain clients were receiving information that others were not, it was legal’s job to identify that
problem and work with client relations to resolve it.

To prove that Mr. Flannery acted negligently, the SEC must show that it was unreasonable
for Mr. Flannery to rely on the company’s expert securities lawyer, with whom he had worked for
years and whom he believed was in possession of the relevant facts, for guidance as to whether any
additional facts should have been disclosed in the August 14th letter. In other words, the SEC must
prove that Mr. Flannery should have recognized that the letter might mislead investors when Mr.
Duggan himself did not. Moreover, the SEC must also show that he was unreasonable in relying
SSgA’s client relations department—the very people within the Company whose job it was to know
what clients had and had not been told already. Clearly, the SEC will not be able to carry that
burden. Accordingly, Mr. Flannery is entitled to summary disposition of the SEC’s §§ 17(a)2 and

17(a)(3) claims.

16 Underlying the SEC’s allegation against Mr. Flannery is dissatisfaction with SSgA’s business model. The
SEC would like the letters to be self-contained units with registration-like detail. These letters, however,
supplemented information that SSgA already made available to investors and must be viewed in that light.
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11, CONCLUSION

The undisputed facts clearly show that: (1) Mr. Flannery had insufficient involvement
with the August 2nd letter for primary liability to attach; (2) Mr. Flannery could not have acted
recklessly or negligently in connection with either letter because he actively involved, and relied
in good faith on the advice of, knowledgeable, expert counsel; (3) Mr. Flannery was not
negligent with respect to the August 14 letter because he followed the advice of SSgA counsel in
connection with the letter, and reasonably believed that every allegedly omitted fact had in fact
been disclosed; and (4) the SEC’s § 17(a) claims fail because there is no evidence supporting
several required elements of those claims. For these reasons, Mr, Flannery is entitled to

summary disposition of all claims against him.
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

In the Matter of:

ADMINISTRATIVE PROCEEDING
FILE NO. 3-14081

JOHN P. FLANNERY and
JAMES D. HOPKINS

AFFIDAVIT OF PETER M. ACTON, JR. IN SUPPORT OF JOHN (“SEAN”)
PATRICK FLANNERY’S MOTION FOR SUMMARY DISPOSITION

I, Peter M. Acton, Jr., do hereby state as follows:

I am an attorney admitted to practice in Massachusetts. I am an associate in the law
firm of McDermott Will & Emery LLP and represent John P. (“Sean”) Flannery in this
matter. | am submitting this affidavit based upon by own personal knowledge in support
of Mr. Flannery’s Motion for Summary Disposition, which is being filed herewith.

1. Attached hereto as Exhibit 1 is a true and accurate copy of SEC Exhibit
153, as produced from the SEC’s investigative file.

2. Attached hereto as Exhibit 2 is a true and accurate copy of the relevant
portions of Sean Flannery’s transcript before the Securities Exchange Commission, as
produced from the SEC’s investigative file.

3. Attached hereto as Exhibit 3 is a true and accurate copy of the relevant
portions of Mark J. Duggan’s transcript before the Securities Exchange Commission, as

produced from the SEC’s investigative file.
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4. Attached he